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I. Introduction 
 

This article explores recent developments in 
Texas law that may have a significant impact on the 
recovery of damages in actions based on exposure of 
land to toxic substances. The Texas Supreme Court 
issued two opinions in late 2014 that might have a 
lasting impact on the way damages are calculated in 
these cases, and a very recent opinion from the San 
Antonio Court of Appeals threatens to dramatically 
reshape the way nuisance suits against oil-and-gas 
companies are litigated by requiring plaintiffs to prove 
nuisance damages, as well as personal-injury damages, 
with medical expert testimony.  

 
II. Temporary vs. Permanent Injury 
 

Determining whether an injury is temporary or 
permanent is key to suits for injury to real property. This 
crucial distinction determines the appropriate measure 
of damages, as well as the operation of periods of 
limitation. See Michael Goldman, Drilling into 
Hydraulic Fracturing and Shale Gas Development: A 
Texas and Federal Environmental Perspective, 19 TEX. 
WESLEYAN L. REV. 185, 263 (2012).  

 
It is a well-settled, and well-known, feature of 

Texas tort law that the measure of damages for a 
temporary injury to real property is the cost of restoring 
the land to its condition immediately preceding the 
injury. See, e.g., Trinity & S. Ry. Co. v. Schofield, 10 
S.W. 575 (1889) (setting out the rule for temporary 
injury to land). On the other hand, if the injury is 
permanent, the property owner may typically recover 
the difference between the fair-market value of the 
property before the time of its destruction and the fair-
market value immediately afterward. Fort Worth & D.C. 
Ry. Co. v. Hogsett, 4 S.W. 365, 366 (1887) (setting out 
the rule for permanent injury to land).  

 
Limitations are similarly determined by the 

temporary/permanent distinction because the date of 
accrual varies depending on the type of injury. An action 
for permanent damages to land accrues upon discovery 
of the first actionable injury, Schneider Nat. Carriers, 
Inc. v. Bates, 147 S.W.3d 264, 270 (Tex. 2004), while 
an action for temporary damages accrues anew upon 
each injury. Id.  

 
A. Gilbert Wheeler’s reformulation of the 

temporary-versus-permanent distinction 

 
Despite the importance of this distinction, 

Texas courts have historically struggled with finding a 
workable rule for distinguishing between temporary and 
permanent injuries. See William R. Keffer, Drilling for 

Damages: Common Law Relief in Oilfield Pollution 
Cases, 47 SMU L. REV. 523, 532 (1994). In 2004, the 
Court noted that cases turning on this issue had been 
decided unpredictably, so it sought to clarify the 
definitions. Schneider, 147 S.W.3d at 274-75. After 
briefly summarizing the conceptual reasons why settling 
on one definition is tricky, the Court held that an injury 
is permanent when its future damages can be estimated 
with reasonable certainty, and is temporary when they 
cannot. Id. at 281.  

 
This definition did not last long. In 2014, the 

Supreme Court issued an important ruling in Gilbert 
Wheeler, Inc. v. Enbridge Pipelines (East Texas), L.P., 
449 S.W.3d 474 (2014), making several important 
statements of law. First, the Court extended the rule that 
damages are determined by the temporary or permanent 
nature of the injury to actions sounding in contract, as 
well as in tort; second, the Court “reformulated” the 
definitions of temporary and permanent injuries; and 
third, it recognized and confirmed two important 
exceptions to the general damages rules. The two 
exceptions will be explored in Part II.A.3 below.  

 
Gilbert Wheeler involved a family-owned 

ranch, a pipeline company, a contract, and some much-
beloved trees. The Wheeler family, through its closely-
held corporation Gilbert Wheeler, Inc., owns a heavily-
wooded 153-acre ranch in Shelby County, Texas. Id. at 
476-77. Enbridge approached the Wheelers seeking to 
build a pipeline across their property, and the Wheelers 
consented, on one condition: that the pipeline be 
constructed underground, in order to preserve the trees. 
Id. Enbridge agreed, and the contract between the 
parties expressly stipulated that the trees were to be 
saved. Id. Unfortunately for the Wheelers (and the 
trees), Enbridge failed to notify their construction 
company about the provision, and in the process of 
clearing the right of way, the construction company cut 
down hundreds of trees and bulldozed the ground. Id.  
 

The Wheelers sued Enbridge for breach of 
contract and trespass and won a jury verdict on both 
counts. Id. at 477. At trial, Enbridge asked for a jury 
question as to whether the damage done to the 
Wheelers’ land was temporary or permanent, in order to 
determine whether the jury should award the cost of 
restoring the trees (temporary injury) or damages equal 
to the diminution in fair-market value (permanent 
injury). Id. The trial judge submitted the case to the jury 
without that question, and the jury found Enbridge liable 
for $300,000 on the breach-of-contract claim, to 
compensate the Wheelers for the reasonable cost to 
restore the property. Id. On the trespass claim, the jury 
found no loss in the fair-market value of the property but 
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awarded $288,000 for the intrinsic value of the trees that 
Enbridge destroyed. Id. 

 
Enbridge appealed, claiming that the trial court 

erred in not submitting the temporary-versus-permanent 
question to the jury, and that the intrinsic value of trees 
is not an available measure of damages. Id. The court of 
appeals agreed with Enbridge’s first point and rendered 
a take-nothing judgment in their favor.  

 
1. Applying the distinction to actions sounding in 

contract 
 
On appeal to the Supreme Court, Justice 

Lehrmann, writing for the majority, was first faced with 
the question of whether restoration costs are the proper 
measure of damages in a breach-of-contract case, 
regardless of whether the injury is temporary or 
permanent. The Wheelers contended that restoration 
costs were the only way to give them the benefit of the 
bargain under their contract with Enbridge, and the 
Court agreed. Id. at 479.  Noting that it was an issue of 
first impression, the Court held that application of the 
temporary-versus-permanent distinction determines the 
measure of damages in cases involving real-property 
damage under contract, as well as tort. Id. This decision 
was justified “because the injury in question under 
either cause of action is the same,” and exceptions to the 
general rules (discussed below) ensure that landowners 
are adequately compensated for their injuries. Id.  

 
2. Reformulating the definitions of “temporary” 

and “permanent” 
 
Next, Justice Lehrmann set out to clarify the 

temporary-versus-permanent distinction in real-
property damages. He noted that confusion persisted in 
the lower courts – the Court itself had variously 
described permanent injuries as those “which will 
continue indefinitely, or at least for a very long time,” 
Tarrant Reg’l Water Dist. v. Gragg, 151 S.W.3d 546, 
558 (Tex. 2004), and those which are “constant and 
continuous, continually happening, or occurring 
repeatedly and predictably.” Gilbert Wheeler, Inc. v. 
Enbridge Pipelines (East Texas), L.P., 449 S.W.3d 474, 
480 (Tex. 2014). Despite this, the Court had also held 
that the injury “need not be eternal” or “perpetual” to be 
a permanent injury. Schneider, 147 S.W.3d at 277 (Tex. 
2004). Likewise, it had described temporary injuries as 
“not last[ing] for long periods of time, [] not ongoing, [] 
not likely to occur again, occur[ing] only sporadically, 
or occur[ing] unpredictably.” Gilbert Wheeler, 449 
S.W.3d at 480. 

 
The majority apparently had enough of this sad 

state of the law and issued a “reformulation” of the 

definitions “for the sake of clarity.” Id. Accordingly, an 
injury to real property is now considered permanent if 
“it cannot be repaired, fixed or restored” or if “even 
though the injury can be repaired, fixed, or restored, it is 
substantially certain that the injury will repeatedly, 
continually, and regularly recur, such that future injury 
can be reasonably evaluated.” Id. An injury to real 
property is temporary if it “can be repaired, fixed, or 
restored” AND “any anticipated recurrence would only 
be occasional, irregular, intermittent, and not reasonably 
predictable, such that future injury could not be 
estimated with reasonable certainty.” Id. Further, the 
Court held that whether an injury is temporary or 
permanent is a question of law for the court to decide. 
Id. Accordingly, when faced with factual disputes about 
the nature of the injury, trial courts must present the 
disputes to the jury in a manner consistent with the 
“reformulated” definitions in Gilbert Wheeler. When 
there are no factual disputes about the nature of the 
injury, the Court must determine whether it is temporary 
or permanent, as a matter of law, and instruct the jury 
accordingly.  

 
3. Exceptions to the general damages rules 

 
These definitions may not be concise, but they 

are at least clear. And the Court was right to describe 
their opinion as a “reformulation” rather than a 
redefinition because the new definitions are largely a 
combination of all the existing tests courts have been 
using in recent times. However, the general rule is 
“appl[ied] with some flexibility, considering the 
circumstances of each case, to ensure that an award of 
damages” properly compensates the landowner for her 
injury. Id. at 481. To accomplish this goal, courts apply 
a small handful of exceptions to the general damages 
rule. Two of these exceptions were explored in Gilbert 
Wheeler: the economic-feasibility exception, and the 
intrinsic-value-of-trees exception. 

 
a. The Economic-Feasibility Exception 
 

Texas courts have historically applied the 
economic-feasibility exception to temporary injuries 
where “the cost of required repairs or restoration 
exceeds the diminution in fair market value to such a 

high degree that the repairs are no longer economically 

feasible.” Id. (emphasis added). When applied, the 
exception transforms an ordinarily temporary injury into 
a permanent injury, and the proper measure of damages 
is loss in fair-market value. Id., (citing N. Ridge Corp. 
v. Walraven, 957 S.W.2d 116, 119 (Tex. App.—
Eastland 1997, pet. denied)).  

 
However, the Supreme Court had never 

expressly recognized the exception, and it took this 
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