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Introduction

This paper discusses a variety of important developments in Texas franchise tax, Texas sales tax, e-
commerce, jurisdiction, and procedure. It includes the 2019 legislative amendments to the franchise
tax laws, recent agency rules and administrative guidance from the Comptroller. It surveys and
analyzes critical Texas state and local tax cases, either pending or recently decided, by the Texas

Supreme Court and courts of appeals.

l. Franchise Tax

COVID-19 Deadline Relief

Extended Due Date. On April 2, 2020, the Comptroller announced that the due date for Report
Year 2020 Texas franchise tax reports is automatically extended for all taxpayers to July 15, 2020."
The automatic extension includes both the report deadline and the payment deadline. The
Comptroller extended the franchise tax deadline “to be consistent with the Internal Revenue
Service” which has extended certain federal income tax filing deadlines to July 15, 2020.* The

Comptroller’s press release explained the rationale for extending the franchise tax deadline:

“We recognize that the information aggregated from taxpayers’ federal tax returns comprises
the building blocks for their Texas franchise tax returns,” Hegar said. “In addition to coping
with the unprecedented impacts of the growing pandemic, we understand the difficulty Texas
businesses will face in filing franchise tax returns now that the federal deadline has moved,

and so we thought it appropriate to align the state’s franchise tax deadline with the IRS

deadline.”’

In addition to the automatic extension, the Comptroller announced the process for requesting
additional franchise tax extensions. These extensions, like those available every year, require
taxpayers to file timely extension requests and include with those requests estimated tax payments.
The extensions differ depending upon whether the taxpayer is required to pay franchise tax via

electronic funds transfer (EFT).

Entities that paid $10,000 or more in franchise tax (or any other single category of payments or

taxes) in the previous state fiscal year are required to pay using EFT.*

Texas Comptroller, Comptroller’s Office Extends Franchise Tax Deadline (Apr. 2, 2020), available at
https://comptroller.texas.gov/about/media-center/news/2020,/200402-extend-tax-deadline.php.
Internal Revenue Service, IR-2020-58 Tax Day now July 15: Treasury, IRS extend filing deadline and federal tax payments

regardless of amount owed (Mar. 21, 2020), available at https://www.irs.gov/newsroom/ tax-day-now-july-15-treasury-irs-

extend-filing-deadline-and-federal-tax-payments-regardless-of-amount-owed.

Texas Comptroller, Comptroller’s Office Extends Franchise Tax Deadline (Apr. 2, 2020), available at
https://comptroller.texas.gov/about/media-center/news/2020,/200402-extend-tax-deadline.php.
Comptroller Rule 3.9(b).


https://comptroller.texas.gov/about/media-center/news/2020/200402-extend-tax-deadline.php
https://www.irs.gov/newsroom/tax-day-now-july-15-treasury-irs-extend-filing-deadline-and-federal-tax-payments-regardless-of-amount-owed
https://www.irs.gov/newsroom/tax-day-now-july-15-treasury-irs-extend-filing-deadline-and-federal-tax-payments-regardless-of-amount-owed
https://comptroller.texas.gov/about/media-center/news/2020/200402-extend-tax-deadline.php
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Extensions for Non-EFT Taxpayers. Taxpayers who are not required to pay via ETF can request one
additional extension using the Comptroller’s Webfile system or may file Form 05-164, Texas

Franchise Tax Extension Request.’ If the taxpayer properly requests the extension, the report will be

due January 15, 2021.

Non-EFT taxpayers must request the extension before the original due date for the report (July 15,
2020). Along with the extension request, the taxpayer must make an “extension payment” equal to

the lesser of the following:
1. 90% of the tax that will be due with the report that is ultimately filed; or
2. 100% of the tax reported as due on the prior franchise tax report.°

A taxable entity that became subject to the franchise tax for the first time during the 2019 calendar
year cannot use the 100% payment option to calculate its extension payment. Also, a separate entity
that was included in a combined group report in Report Year 2019 cannot use the 100% payment
option.” Using the 90% payment option, however, requires the taxpayer to be able to calculate its
expected Report Year 2020 franchise tax liability, which the taxpayer is typically unable to do before

submitting its federal income tax return.

If the taxable entity fails to meet the “extension payment” requirements once it files its Report Year
2020 report, penalty and interest applies to any part of the 90% of tax not paid by the July 15, 2020
due date and to any part of the 10% not paid by the extended due date.® If a taxpayer does not meet

the minimum payment threshold, the extension is denied and the taxpayer’s report remains due on

the July 15, 2020 due date.’

Extensions for EFT Taxpayers (Two-Step). Taxpayers required to pay Report Year 2020 franchise tax
via EFT must request two extensions. The first extends the due date to August 15, 2020, and the
second extends the due date to January 15, 2021.

If the taxpayer paid between $10,000 and $499,999.99 in franchise tax in Report Year 2019, they
may meet the extension payment requirement by using the Comptroller’s Webfile system to make

their payment.

If the taxpayer paid $500,000 or more in franchise tax in Report Year 2019, they must use the
Comptroller’s TEXNET system. They may request an extension by making a timely TEXNET
payment using tax type payment code 13080 (Franchise Tax Extension). They must complete the

Texas Comptroller, Franchise Tax Extensions of Time to File, https://comptroller.texas.gov/taxes/franchise/filing-

extensions.php (last visited Apr. 20, 2020). Access to the Comptroller’s Webfile system and downloadable forms are
available at https://comptroller.texas.gov/taxes/file-pay/.

Id.
Id.
Id.

Failing to secure a valid extension causes the statute of limitations to begin running on the original due date. Tex. Tax

Code § 111.201 (four-year limitations period begins once tax is due and payable).


https://comptroller.texas.gov/taxes/franchise/filing-extensions.php
https://comptroller.texas.gov/taxes/franchise/filing-extensions.php
https://comptroller.texas.gov/taxes/file-pay/
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