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REAL ESTATE ISSUES IN ELDER LAW
Rayito Odom Stephens

One of the largest assets for a family or individual is their home. Real estate is a part of elder law
whether you are helping your client with estate planning, a trust, guardianship, or probate. In research
conducted by Wesley Wright on legal malpractice, out of 26 areas of law, real estate law accounts for
14% of malpractice lawsuits.! The topics for this presentation include inspections, surveys, homestead
exemptions, reverse mortgages, home equity loans, the Garn-St. Germain Act, and affidavits of heirship.

INSPECTIONS

In Texas, exercising the right to inspect is important because homebuyers do not have much state
protection against residential homebuilding defects.? The agency that came closest to protecting the
public against such defects, the Texas Residential Construction Commission, TRCC, was abolished in
2009 by the Sunset Commission.® Although not perfect, the TRCC’s gap remains unfulfilled and over
time usage of trade continues to fade away from the construction standards, warranty, inspection, and
state-sponsored dispute resolution processes it provided to Texas homebuilding and homebuyer
protection.*

The right to inspect is an invaluable tool to help a homebuyer make an informed decision about
the actual condition of a home.® If information about the type of inspections is available people would
have the ability to decide which ones are pertinent for their residential needs, especially during the option
period of their agreement that would render upfront information of at least some patent defects.¢

If people realized that when a construction related dispute occurs, the available alternatives are
dim and most lead to litigation.” A homebuyer could diminish the likelihood of litigation, especially if
the opposing party is a seller or homebuilder who is sophisticated and has deeper pockets.® Inspections
are a simple, relatively inexpensive way that may avoid the possibility of litigation.” Buyers are
encouraged to inspect because once they purchase a home the larger the cost to repair and the extent of
the defect the more likely it will result in litigation.' Some residential buyers forego inspections
especially during a seller’s market when multiple offers abound, but that can be like playing Russian
roulette.!!
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Texas continues experiencing affordability issues in real estate.'? In April of 2022, the median
home price in the state of Texas was $349,000.00."* Texas continues leading the nation in new home
construction.'* The Houston metro area has the largest number of permits filed for new construction of
single family homes in the nation and Dallas had the highest growth in new home construction in the
state.!” During 2021, the median age of homes sold in Texas was 29 years old.'® The average home
requires additional maintenance and major repairs ten (10) years after being built.!” If additional
conditions exist in the home the possibility of deterioration and decrease in value is likely to follow.'®
Therefore, exercising the right to inspect is particularly important.

Countless interrelated components in home construction, including the Texas plasticity index,
referring to water content in the soil, which causes foundation defects, and faulty terrain increase the
likelihood that Murphy’s law will apply even when a home is originally built in a workmanlike manner.
A homeowner could spend less time exercising their right of use and enjoyment rather than in litigation
related matters, which might be prevented or corrected by performing inspections prior to closing.'’

The test for a homebuyer could be: what is the worst that could happen? If the homebuyer can
live with that, then proceed with the purchase, if not rescind the agreement and find another home.?
Buyers are advised to conduct at least the basic inspections according to their residential needs prior to
acquiring a home, whether new or used, to prevent the possibility of defects, particularly major ones that
likely will result in litigation.?!

Prospective home purchasers who conduct inspections are advised to heed the reports, especially
when they disclose serious defects.?? If doubtful get a second opinion from another qualified inspector.?
A buyer may get into a rut because after starting the purchasing process and generally having invested
one percent in earnest money, plus option fee, appraisal, survey, inspection, and sometimes re-inspection
fees, the tendency is to proceed to closing.** However, this is when the purchaser could objectively assess
the actual condition of the home and decide whether to cut their losses and find another home or proceed
to closing facing known patent defects that were not contemplated when the purchase offer was
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