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GUIDANCE FOR DEPARTMENT ATTORNEYS REGARDING STUDENT LOAN 

BANKRUPTCY LITIGATION 

 

I. Introduction 

 

This memorandum provides guidance (Guidance) to Department of Justice (Department) 

attorneys regarding requests to discharge student loans in bankruptcy cases. Developed in 

coordination with the Department of Education (Education), this Guidance will enhance 

consistency and equity in the handling of these cases. In accordance with existing case law and 

Education policy, the Guidance advises Department attorneys to stipulate to the facts 

demonstrating that a debt would impose an undue hardship and recommend to the court that a 

debtor’s student loan be discharged if three conditions are satisfied: (1) the debtor presently lacks 

an ability to repay the loan; (2) the debtor’s inability to pay the loan is likely to persist in the 

future; and (3) the debtor has acted in good faith in the past in attempting to repay the loan.  

To assist the Department attorney in evaluating each of these factors, a debtor will 

typically be asked to provide relevant information to the government by completing an 

attestation form (Attestation). The Attestation requests information about the debtor’s income 

and expenses to enable the Department attorney to evaluate the debtor’s present ability to pay. 

The Attestation also seeks information that will help the Department attorney evaluate the other 

two factors. In the following sections, this Guidance provides more detail about the Attestation 

that a debtor will be asked to complete, and how the information provided in the Attestation will 

be considered by the Department attorney. In Appendix A, this Guidance provides a sample 

attestation form.  In addition, in Appendix B, this Guidance provides a concrete example of how 

a debtor’s request for discharge of a student loan will be evaluated. 

 

II. Objectives of the Guidance and Education’s Role in Supporting Discharge Cases  

 

In cases where a debtor seeks the discharge of a student loan in bankruptcy, the 

Department shares with Education the responsibility to represent the interests of the United 

States in accord with existing law and in the interests of justice. This responsibility includes 

recommending that a bankruptcy court grant full or partial discharge of student loan debts in 

appropriate cases. To fulfill that responsibility, Department attorneys should stipulate to facts 

necessary to demonstrate undue hardship and recommend discharge where the debtor provides 

information in the Attestation (or otherwise during the adversary proceeding) that satisfies the 

elements of the analysis below. Some debtors have been deterred from seeking discharge of 

student loans in bankruptcy due to the historically low probability of success and due to the 

mistaken belief that student loans are ineligible for discharge. Other student loan borrowers have 

been dissuaded from seeking relief due to the cost and intrusiveness entailed in pursuing an 
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adversary proceeding. This Guidance is intended to redress these concerns so that discharges are 

sought and received when warranted by the facts and law.  In addition, Department attorneys are 

expected to consult proactively with Education to evaluate the specific circumstances of each 

case.   

In collaborating in the preparation of this Guidance, the Department and Education have 

sought to promote three goals in particular: 

1. To set clear, transparent, and consistent expectations for discharge that debtors 

understand regardless of representation; 

2. To reduce debtors’ burdens in pursuing an adversary proceeding by simplifying the fact-

gathering process. This includes use of an Attestation, and where feasible, information 

provided through prior submissions to the bankruptcy court and available student loan 

servicing records; 

3. Where the facts support it, to increase the number of cases where the government 

stipulates to the facts demonstrating a debt would impose an undue hardship and 

recommends to the court that a debtor’s student loans be discharged.  

 

Education is committed to supporting Department attorneys handling these cases. 

Department attorneys should expect that, for each adversary proceeding, Education will provide 

to the Department attorney a record of the debtor’s account history, loan details, and—where 

available—educational history, which the Department attorney will share with the debtor. This 

information will be provided with the Education litigation report.   

The Department attorney is expected to consult with Education in each case; consultation 

includes sharing the completed Attestation and conferring on an appropriate course of action. In 

its initial litigation report, Education will advise on matters including whether it has data relating 

to the presumptions in this Guidance regarding assessment of future circumstances and whether 

it considers the debtor made good faith efforts to repay their student loans. This process will 

ensure the final decision is informed by Education’s experience administering student loans and 

its role as creditor. Once the Department attorney reaches a recommendation in accordance with 

this Guidance, the Department attorney shall submit their recommendation or approval, as 

appropriate, along with Education’s recommendation, under the standard procedures applicable 

in that attorney’s component. 
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III. Applicable Law 

 

Under Section 523(a)(8) of the Bankruptcy Code, certain student loans may not be 

discharged in bankruptcy unless the bankruptcy court determines that payment of the loan 

“would impose an undue hardship on the debtor and the debtor’s dependents.” 11 U.S.C. 

§ 523(a)(8); United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 278 (2010) (“the 

bankruptcy court must make an independent determination of undue hardship . . . even if the 

creditor fails to object or appear in the adversary proceeding.”).1 This inquiry is undertaken 

through a formal adversary proceeding in the bankruptcy court. United Student Aid Funds, 559 

U.S. at 263-64; Fed. R. Bankr. P. 7001(6). The parties in that proceeding may stipulate to the 

existence of certain facts and recommend that the bankruptcy court find, based on such facts, that 

repayment of the student loan would cause the debtor an undue hardship.   

 

The most common framework for assessing undue hardship is the so-called Brunner test, 

emanating from Brunner v. New York State Higher Education Services Corp., 831 F.2d 395 (2d 

Cir. 1987). To discharge a student loan under the Brunner test, a bankruptcy court must find that 

the debtor has established that (1) the debtor cannot presently maintain a minimal standard of 

living if required to repay the student loan, (2) circumstances exist that indicate the debtor’s 

financial situation is likely to persist into the future for a significant portion of the loan 

repayment period, and (3) the debtor has made good faith efforts in the past to repay the student 

loan. Id. at 396. 

Other courts have employed a “totality of circumstances” test (Totality Test) to determine 

whether repayment of student loan debt would cause an undue hardship. See, e.g., In re Long, 

322 F.3d 549, 553 (8th Cir. 2003). The Totality Test looks to: (1) the debtor’s past, present, and 

reasonably reliable future financial resources; (2) a calculation of the debtor’s and their 

dependents’ reasonably necessary living expenses; and (3) any other relevant facts and 

circumstances surrounding each particular bankruptcy case. Id.  

 

This Guidance applies in both Brunner and Totality Test jurisdictions. Courts have 

recognized the Brunner and Totality Tests “consider similar information—the debtor’s current 

and prospective financial situation in relation to the educational debt and the debtor’s efforts at 

repayment.” In re Polleys, 356 F.3d 1302, 1309 (10th Cir. 2004); see also In re Jesperson, 571 

 
1 Section 523(a)(8) requires the debtor to demonstrate an undue hardship to discharge nearly all 

federal student loans, excluding Health Education Assistance Loans, as well as private education 

loans that meet the definition of qualified education loans under the Internal Revenue Code. See 

26 U.S.C. § 221(d)(1). 
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