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I. INTRODUCTION 

The scope of this article is to identify some of the typical and sometimes contentious issues 

negotiated by and between a bank lender’s counsel and a borrower/guarantor/equity investor 

counsel These materials are merely a starting point for the speakers to discuss any comments 

related to a bank lending transaction, thus necessarily there will topics discussed that are not 

provided in these materials.  Please note that neither these materials nor any related commentary 

is binding on Niles Holmes PC, Greenberg Traurig or their clients. 

II. PROVISIONS 
 

A. Notice and Cure  

Intro: 

The number one comment to all loan documents? Notice and Cure!  

Monetary? Non-Monetary?  Notice? Grace Period?  Late Charges? 

Language: 
 

Events of Default.  Each of the following shall constitute an "Event of Default" hereunder: 

Payment of Indebtedness. If Borrower shall fail, refuse, or neglect to pay, in full, any 
installment or portion of the Indebtedness as and when the same shall become due and 
payable, whether at the due date thereof stipulated in the Loan Documents, upon 
acceleration or otherwise 

; provided, however, that a failure by Borrower to pay a regularly scheduled monthly 
payment due pursuant to the Note shall not constitute an "Event of Default" 
hereunder unless such failure continues for at least ten (10) days after the due date 
thereof; 

, and such failure continues for five (5) days after written notice thereof from Lender, 
or otherwise upon maturity or acceleration; provided that, that Lender shall not be 
required to provide notice and a five-day cure period to Borrower more than once in 
each calendar year; 

Performance of Obligations.  If Borrower shall fail, or refuse, to fully and timely perform and 
discharge, or cause the failure or refusal of the full and timely performance and discharge 
of, any of the Obligations as and when called for; provided, however, that a failure by 
Borrower to timely satisfy an Obligation shall not constitute an "Event of Default" 
hereunder if (i) such failure does not constitute an Event of Default pursuant to any 
other subsection of this Article VII other than this Section 7.1(b), and (ii) such failure 
is fully cured by Borrower on or before the expiration of the Cure Period (hereinafter 
defined).  As used in this Section 7.1(b), the term "Cure Period" means a 30-day 
period commencing upon Lender's written notice to Borrower of Borrower's failure 
to satisfy the subject Obligation; provided, however, if (1) the subject failure is, by 
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its nature, not readily susceptible to cure within thirty (30) days, and (2) Borrower 
commences such cure process within the initial 30-day period and diligently 
pursues same to completion within sixty (60) days of the initial failure by Borrower 
to satisfy the subject Obligation, then such failure shall not constitute an "Event of 
Default"; 

Late Charge.  Without limitation of any other remedies available to Lender hereunder or 
under the Loan Documents, Lender may collect a late charge not to exceed five cents 
($0.05) for each one dollar ($1.00) for each payment of interest, principal and, if applicable, 
any other sums due hereunder or under any of the other Loan Documents more than ten 
(10) days in arrears, to cover the extra expense involved in handling delinquent accounts, 
provided, that (a) such late charge shall not be applied to the Outstanding Principal 
Balance that is payable under this Note in the event of either the occurrence of the 
Maturity Date, or the acceleration of the indebtedness evidenced by this Note; and 
provided further that, (b) should such late charge constitute interest under any applicable 
law, such late charge, together with other interest to be paid, charged, contracted for, 
received or reserved against or taken on the indebtedness evidenced by this Note or 
indebtedness arising under any other Loan Documents, shall not exceed the Maximum 
Lawful Rate. 

B. Restoration Parameters  
 

Intro: 

What happens if there is a casualty? or condemnation? 

Who controls the proceeds?  Can the Borrower use the money to rebuild?  

Is it a default? 

Language: 
 

Restoration Casualty: An Insured Casualty which (i) occurs prior to that date that is six (6) months 
prior to the Maturity Date, (ii) has a likely cost of full restoration of the Improvements as determined by 
Lender not exceeding $______________.00, (iii) relates to damage to the Improvements that is less than 
twenty-five percent (25%) of the net rentable square feet of the Mortgaged Property, in its entirety, 
(iv) occurs when no Event of Default has occurred and is then continuing, (v) in the reasonable judgment 
of Lender, the Mortgaged Property can be restored in compliance with Legal Requirements within six (6) 
months to an economic unit no less valuable than the same was prior to the Insured Casualty and 
adequately securing the Indebtedness and (vi) Lender receives assurances satisfactory to Lender that 
tenancies or other sources of revenue from the Mortgaged Property, will continue in full force and effect 
after restoration subject only to rent abatement during the period when any leased premises are 
untenantable. 

Restoration Condemnation: A Condemnation which (i) occurs prior to that date that is six (6) 
months prior to the Maturity Date, (ii) relates to less than ten percent (10%) of the net rentable square feet 
of the Mortgaged Property, in its entirety, (iii) occurs when no Event of Default has occurred and is then 
continuing, (iv) in the reasonable judgment of Lender, the Mortgaged Property can be restored in 
compliance with Legal Requirements within six (6) months to an economic unit no less valuable than the 
same was prior to the Condemnation and adequately securing the Indebtedness and (v) Lender receives 
assurances satisfactory to Lender that tenancies or other sources of revenue from the Mortgaged Property,  
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