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Introduction

The U.S. southern border has been the subject of a great deal of scrutiny by policy makers, legislators, the
federal judiciary, and the media. This primer aims to provide a broad introduction to the enforcement
mechanisms employed at the U.S. southern border for practitioners and others seeking to understand them.

The discourse surrounding the southern border has focused on the large numbers of individuals seeking to
enter the United States without documentation (either at a port of entry or by evading inspection), often
with the intention of seeking asylum.” Unfortunately, much of the rhetoric suggests that increased numbers
of asylum seekers at the southern border represent a crisis and security threat.” While the numbers of
arrivals are in fact significant, the context and demographics demonstrate that the arrivals do not represent
a security threat but instead form part of a refugee flow that can and must be addressed as such. Yet, border
policies have largely focused on blocking access to asylum and exclusion from the United States. It is
important for practitioners and the public alike to understand the various border enforcement mechanisms
developed in recent years since they impact the legal trajectory for migrants?® arriving at the southern
border, especially asylum seekers.

In Fiscal Year (FY) 2022, the Department of Homeland Security (DHS) reported that Customs and Border
Protection (CBP), the agency responsible for enforcement at the U.S. border, had over 2 million encounters

* See, e.g., Rick Jervis, Number of migrants at the U.S.-Mexico border again predicted to smash previous records,
USA Today (Aug. 18, 2022), https://www.usatoday.com/story/news/nation/2022/08/18/number-of-migrants-at-
us-mexico-border-cbp/10353337002/; Santiago Perez, Record Numbers of Migrants Arrested at Southern Border,
With Two Million Annual Total in Sight, Wall Street Journal (Aug. 15, 2022), https://www.wsj.com/articles/illegal-
immigration-arrests-hit-record-reasons-for-border-crossings-changing-11660599304.

2 CNN, Southwest Border Crisis Leaves Biden Vulnerable on All Sides (March 16, 2021),
https://www.cnn.com/2021/03/16/politics/joe-biden-immigration-border/index.html; Center for Immigration
Studies, Biden Border Policies Breed Crime and Exploitation in Mexico, Fraud Here (March 11, 2021),
https://cis.org/Arthur/Biden-Border-Policies-Breed-Crime-and-Exploitation-Mexico-Fraud-Here; Office of the
Governor of Texas, Press Release: Operation Lone Star Boosts Local Border Security Efforts, Ramps Up Law
Enforcement Capabilities (July 8, 2022), https://gov.texas.gov/news/post/operation-lone-star-boosts-local-
border-security-efforts-ramps-up-law-enforcement-capabilities.

3 While the Immigration and Nationality Act (INA) and the Code of Federal Regulations refer to noncitizens as
“aliens,” this language is recognized as intrinsically offensive and dehumanizing. See INA § 101; 8 U.S.C. § 1101; 8
C.F.R.§1.2; Flores v. USCIS, 718 F.3d 548, 551 n.1 (6th Cir. 2013). The Department of Justice under the Biden
Administration has directed staff to cease usage of the terms “alien” and “illegal alien,” opting instead for terms
such as “noncitizen” and "migrant.” Terminology, From Jean King, Acting Director, to EOIR (Jul 23, 2021),
https://www.justice.gov/eoir/book/file/1415216/download. For the purposes of this primer, we will use the latter
terminology. Where appropriate, we will also use the term “asylum seekers” to describe those who are seeking
protection under U.S. asylum laws, including asylum, withholding of removal or protection under the U.N.
Convention Against Torture.




with migrants at or near the U.S.-Mexico border who lacked entry documents.” In the preceding year, FY
2021, there were 1,734,686 border encounters.” Figure 1, below, demonstrates the number of registered
border apprehensions between 2000 and 2022.

The recent numbers of border encounters are far from unprecedented. As shown in the figure below, twenty
years ago, in FY 2000, there were 1,676,438 apprehensions.® That number significantly underestimates the
actual number of border crossers because apprehension rates were much lower at the time. CBP estimates
that more than two million individuals crossed the border undetected that same year.’

There are other important elements that put the recently reported numbers of border arrivals into context.
As noted above, a much greater proportion of arrivals are detected and apprehended now so the reported
numbers are unsurprisingly larger than they were several decades ago. In addition, the government statistics
now include arrivals at ports of entry, which were not included in prior statistics. Furthermore, restrictions on
visa issuance and airline travel® to the United States, particularly since 1997, have forced asylum seekers to
arrive at the southern border to seek entry by land. The data also suggests that Title 42 expulsions
(discussed below), the recently terminated enforcement mechanism purportedly implemented to control

the spread of COVID-19, led to repeat encounters of the same individuals.® In other words, the actual

* Southwest Land Border Encounters, Customs and Border Protection, CBP.gov,
https://www.cbp.gov/newsroom/stats/southwest-land-border-encounters. Encounters include both
apprehensions of individuals between ports of entry as well as lawful requests for admission at ports of entry by
individuals deemed to be inadmissible to the United States. See Nationwide Enforcement Encounters: Title 8
Enforcement Actions and Title 42 Expulsions Fiscal Year 2022, cbp.gov,
https://www.cbp.gov/newsroom/stats/cbp-enforcement-statistics/title-8-and-title-42-statistics. See Nationwide
Enforcement Encounters: Title 8 Enforcement Actions and Title 42 Expulsions Fiscal Year 2022, cbp.gov,
https://www.cbp.gov/newsroom/stats/cbp-enforcement-statistics/title-8-and-title-42-statistics.

d.

6 U.S. Border Patrol Monthly Apprehensions (FY 2000-FY 2019), cbp.gov,
https://www.cbp.gov/sites/default/files/assets/documents/2021-
Aug/U.S.%20Border%20Patrol%20Monthly%20Encounters%20%28FY%202000%20-
%20FY%202020%29%20%28508%29.pdf.

’ Department of Homeland Security Border Security Metrics Report, dhs.gov, (Aug. 5, 2020),
https://www.dhs.gov/sites/default/files/publications/immigration-

statistics/BSMR/ndaa_border_security _metrics_report fy 2019 o.pdf.pdf#page=16; see also, Joel Rose, Border
Patrol apprehensions hit a record high. But that's only part of the story., NPR, Oct. 23, 2021,
https://www.npr.org/2021/10/23/1048522086/border-patrol-apprehensions-hit-a-record-high-but-thats-only-
part-of-the-story.

8 See INA§ 273; 8U.S.C. § 1323 imposing fines on carriers, including commercial airlines, who transport individuals
without a valid passport and visa to the United States.

9 See, e.g., CBP Releases September 2022 Monthly Operational Update, CBP.gov, Oct. 21, 2022,
https://www.cbp.gov/newsroom/national-media-release/cbp-releases-september-2022-monthly-operational-
update; see also, Quinn Owen, Title 42 Actually Contributes to Increased Migration Numbers, Data Suggests,
ABC News, Dec. 23, 2022, https://abcnews.go.com/Politics/title-42-contributes-increased-migration-numbers-
data-suggests/story?id=95616742.
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