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I. Introduction 

The provision of legal services in the 
fields of elder law and special needs plan-
ning has expanded over the past decade 
into a client-focused, holistic, and collab-
orative approach.1 Consequently, this de-
veloping philosophy has permeated into 
the estate plans and trust instruments re-
lated to these fields, such as special needs 
trusts (SNTs)2 and settlement preservation 
trusts (SPTs),3 wherein the selection of an 

1  Rebecca C. Morgan, Elder Law in the United 
States: The Intersection of the Practice and De-
mographics, 2 J. Intl. Aging L. & Policy 103, 
106 (Summer 2007).

2  SNTs are commonly referred to as either first-
party or third-party SNTs depending on the 
source of funds used to establish them. A first-
party SNT, funded with the assets of a ben-
eficiary with a disability, is created pursuant 
to Title 42 U.S.C. § 1396p(d)(4)(a) (2018); 
a third-party SNT, funded with the assets of a 
third party, is largely a creature of state law. For 
purposes of this article, “SNT” is used to refer 
to both types of SNTs because the distinction 
does not bear heavily on the topic of this ar-
ticle. Moreover, intentionally omitted from 
this article are pooled SNTs authorized by Ti-
tle 42 U.S.C. § 1396p(d)(4)(c) and Qualified 
Income Trusts as found in Title 42 U.S.C. § 
1396p(d)(4)(b). The authors assume the read-
ers are knowledgeable of the definitions, types, 
and purposes of SNTs.

3  SPTs are a type of irrevocable, discretionary 
support trust commonly used in special needs 
planning. SPTs do not have a federal autho-
rizing statute and do not protect the benefi-
ciary’s ability to receive means-tested benefits 
(e.g., Supplemental Security Income, Medic-
aid); therefore, they do not need to comply 
with the Medicaid payback requirements of 
Title 42 U.S.C. §1396p(d)(4)(a). In addition 
to affording a minimum level of creditor and 
spendthrift protection, SPTs may be useful 
planning tools for minor beneficiaries, ben-
eficiaries with incapacity considerations, and 
those who may be vulnerable or susceptible 
to undue influence. See Thomas D. Begley Jr., 
Settlement Protection Trusts, 30 NAELA News 
4 (Nov. 2018).

appropriate fiduciary is no longer a choice 
between two or among several individu-
als or corporate trustees. Nontraditional 
“multiparticipant trust agreements,”4 in 
which the “powerholders”5 may be a pot-
pourri of trustees, co-trustees, distribution 
directors, investment advisers, trust advi-
sory committees, and trust protectors, are 
becoming more commonplace.6 With the 
advent of directed trusts, these power-
holders may now encroach upon the tra-
ditional trustee’s once overarching author-
ity and compel the trustee to act (or not 
act) in furtherance of the trust’s objective.7

Consider the case of Nathaniel.8 Like 
most 4-year-olds, Nathaniel was curious 
and adventurous in equal measure. Due 
to the alleged negligence of a day care em-
ployee, Nathaniel left his day care facility 
through an open gate and wandered unsu-
pervised to an adjacent parking lot. When 
Nathaniel attempted to climb through a 
half-open car window, his head became 
stuck and he could no longer support his 

4  A multiparticipant trust, unlike the traditional 
single-fiduciary trust, employs a team of mul-
tiple trustees and/or advisers with specific roles 
and responsibilities. See John P.C. Duncan & 
Anita M. Sarafa, Achieve the Promise — and 
Limit the Risk — of Multi-Participant Trusts, 
36 ACTEC L.J. 769, 772 (2011).

5  Powerholders are loosely defined in this article 
to include trust directors, trust advisers, trust 
protectors, trust advisory committees, and 
other parties with the power to direct another 
fiduciary on some aspect of the trust instru-
ment.

6 Duncan & Sarafa, supra n. 4, at 773.
7  John D. Morley & Robert H. Sitkoff, Mak-

ing Directed Trusts Work: The Uniform Directed 
Trust Act, 44 ACTEC L.J. 1 (Winter 2019).

8  Nathaniel’s story is loosely based on the real 
events of a beneficiary of an SNT administered 
by one of the authors. Although Nathaniel’s 
guardian gave permission to share his story, 
Nathaniel’s name and certain substantive facts 
have been changed to protect his privacy.
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weight. The near-strangulation caused a 
significant, irreversible traumatic brain 
injury. Now 8 years old, Nathaniel is in-
capacitated, has no gait strength or swal-
lowing reflexes, has frequent seizures, and 
requires 24-hour supervised care. Nathan-
iel’s parents sued the day care provider and 
parking lot owner, securing an $8 million 
cash settlement, which includes a 40-year 
guaranteed structured annuity payment of 
$4,500 per month, adjusted 3 percent an-
nually. The court that approved the settle-
ment ordered the establishment of a first-
party SNT for Nathaniel’s benefit that 
included, in part, the following language: 

Art. 1.1 — Trust Company, N.A., shall 
serve as the initial Corporate Trustee. Dis-
tribution Directors, Inc., shall serve as the 
initial Distribution Director under this 
Agreement. Each of the entities shall serve 
as fiduciaries but shall only be responsible 
for the decisions that fall within their re-
spective authorities as defined hereunder. 
Both may rely conclusively on the other if 
that instruction relates to a matter under 
the other’s purview, and neither shall have a 
duty nor obligation to review the underly-
ing actions of the other. 

Art. 1.2 — During the lifetime of Na-
thaniel, Distribution Director may direct 
Corporate Trustee to distribute, from in-
come, principal, or both of this Trust, such 
amounts as the Distribution Director, in its 
sole, absolute, and unfettered discretion, 
may from time to time deem advisable or 
reasonable for Nathaniel’s special needs.

Art. 9.1 — Nathaniel’s mother is appoint-
ed as Trust Protector. The Trust Protector 
shall not be entitled to compensation for 
services rendered but shall be entitled to re-
imbursement of reasonable expenses in the 
exercise of her services. The Trust Protec-
tor is authorized, in her sole and absolute 
discretion, to remove from office, without 
Court approval, any Corporate Trustee or 
Distribution Director appointed herein, 
with or without cause and for any reason 

whatsoever, and may replace such Corpo-
rate Trustee or Distribution Director with 
another Corporate Trustee or Distribution 
Director who is not related to or subordi-
nate to the Beneficiary (within the mean-
ing of Internal Revenue Code § 672(c)) 
to act in place of the Corporate Trustee or 
Distribution Director so removed.9

In Nathaniel’s case, by ordering a trust 
with bifurcated duties among various par-
ties, the court followed the advice of the 
guardian ad litem, who recommended a 
multiparticipant directed trust arrange-
ment to best address the investment man-
agement and discretionary decision-mak-
ing complexities that will likely last the 
length of the trust’s administration. 

A. The Confluence of Multiparticipant and 
Directed Trusts

A directed trust, similar to Nathaniel’s 
SNT, includes individuals or entities with 
a power to direct the trustee on some as-
pect of the trust, such as investment man-
agement, administration, and distribution 
decisions, powers historically reserved to 
the trustee.10 In Nathaniel’s case, the dis-
tribution director is the directing party 
(the powerholder) on matters pertaining 
to discretionary distribution decisions; 
therefore, the traditional trustee is a “di-
rected trustee”11 insofar as the distribution 
director holds the power to direct and 
compel the trustee to act (or not act) in 
this regard. 

9  This sample language is a consolidation of 
various trust provisions from governing instru-
ments spanning multiple jurisdictions. This 
language is being offered for example only and 
should not be construed as language suggested 
for use.

10 Unif. Directed Trust Act § 2 cmt (5).
11  Unif. Directed Trust Act § 2(3) defines “di-

rected trustee” as a “trustee that is subject to a 
trust director’s power of direction.”
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