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I. Introduction.

The rights granted to us by the 7%
Amendment are little known to most of our
fellow Americans, but they are the sole
focus of attack for most of the country’s
most powerful lobbying organizations.
With each new legislative action or
appellate decision, the challenge of
recovering damages for our clients becomes
more an more difficult. On May 7, 2021,
Texas took another big step toward making
damage recoveries more difficult for
Texans with the Texas Supreme Court’s
decision in In Re Allstate.

A. Scope of Article.

I intend for this paper to be a brief,
introductory discussion of the post-In Re
Allstate fight over recovering our clients’
past medical damages. Recovering these
damages involves proving the injuries were
caused by the defendant’s breach of some
duty and that the medical charges to the
Plaintiff are for amounts that are reasonable
for treatment that was necessary. Proving
the latter of these is the focus of this paper.
Topics raised and cites provided herein can
and should lead you on a path to learning
the vast intricacies of medical billing and
the challenge of keeping juries focused on
what actually matters.

II. The Burden
A. What to Prove

Claimants can recover damages for
medical, surgical, hospital and nursing
services and any other items incurred in
effecting a cure of claimant’s injuries.
Coca-Cola Bottling Co. v. White, 545 S.W.
2d 279, 280-81 (Tex. App.-Waco 1976, no

writ), Texas & N.O.R. Co. v. Parry, 1
S.W.2d 760 (Tex. Civ. App.--Texarkana
1927), rev’d on other grounds, 12 S.W.2d
997 (Tex. 1929).

To recover these past medical
expenses, claimants must prove:

1. The treatment was necessary;

2. The charges are reasonable;

3. The caused was the incident/breach;
and

4. Plaintiff actually paid (including
amount paid on their behalf) or owes
the bill.

This article will focus only on the
first two of these elements. Causation is an
issue unrelated to CPRC 18.001. Amounts
paid or owed and recoverable under CPRC
41.0105 are often muddle with “reasonable
charges” but in terms of medical billing,
they are separate questions. More on this
later. CPRC 18.001 originally created a
process to facilitate the process of proving
up reasonableness and necessity through an
affidavit signed by a records custodian of
the medical providers’ bills. If a defendant
sought to challenge the claims of the
affidavit, either because they felt the
charges were unreasonable or the treatment
was unnecessary, they had to hire a qualified
expert to challenge these claims through an
instrument called a “counteraffidavit”.
Based on the Texas Supreme Court’s ruling
in In Re Allstate, that no longer appears to
be the case. Defendants can challenges
these claims without a counteraffidavit, and
in the event they choose to file a
counteraffidavit, it doesn’t have to be made
by a qualified expert, at least not one whose
qualifications and opinions must pass
muster under a court’s gatekeeper function.

B. Deadlines



Under the most recent iteration of
18.001, these are your deadlines

For completed, or ongoing treatment
Plaintiff’s must serve a billing custodian’s
or provider’s affidavit by the earlier of:

- 90 days after Defendant answers;

- The date the offering party must
designate experts per your
scheduling order; or

- The date the offering party must
designate experts per TRCP.

Let me know when 90 days after
Defendant’s answer isn’t the earlier of those
deadlines. I'm at a loss to think of any
examples.

Controverting affidavits must be
served by the earlier of:

- 120 days after Defendant files its
answer;

- The date the controverting party
must  designate  experts  per
scheduling order; or

- The date the controverting party
must designate experts per TRCP.

Again, I'm at a loss to think of
examples of when 120 days isn’t the earlier
of those.

For treatment that occurs after
Defendant files an answer, claimant’s
deadline to serve a billing custodian’s or
provider’s affidavit the earlier of:

- The date the offering party must
designate experts per scheduling
order; or

- The date the offering party must
designate experts per TRCP.

Counteraffidavits in that instance

must be served by the later of:
- 30 days after service of the affidavit;
- The date the controverting party

must designate experts per
scheduling order; or

- The date the controverting party
must designate experts per TRCP.

If treatment occurs after these
deadlines, claimant case serve the affidavit
on or before the 60th day before trial. The
counteraffidavit for this treatment may be
served on or before the 30th day before trial.

Once upon a time (April 2021),
claimants could challenge the qualifications
of the counteraffiant and the claims of the
counteraffidavit in the same way they would
any other expert under TRE 702. Not
anymore. See In Re Allstate.

If the defendant doesn’t bother to
file a counteraffidavit, it’s apparently of no
matter according to our Supremes in In Re
Allstate:

“There is no textual support for the assertion
that the absence of a proper counteraffidavit
constitutes a basis to constrain the
defendant’s ability to challenge—through
evidence or argument—the claimant’s
assertion that her medical expenses are
reasonable and necessary.”

I used to think you needed evidence
to make an argument, but I’ve been set
straight. 1 also used to think that when
CPRC 18.001 said “a party intending to
controvert a claim reflected by the affidavit
must serve a copy of the counteraffidavit,”
that meant they must do it. Apparently that
“must” was not intended to constrain
anything. Defendants can use evidence OR
argument, and the “must” is no basis to
constrain them from controverting these
issues at all, with our without the
counteraffidavit. So if you’re a claimant,
don’t get too hung up on defendants’
deadlines under 18.001. Worst case for
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