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Loper Bright Enterprises v. Raimondo 
• Chevron overruled - conflicts with the Administrative Procedure

Act (APA)
• Can no longer presume statutory ambiguities are implicit delegations to

agencies
• Courts should instead exercise their independent judgment in deciding

"best reading" of statute
• No longer asking whether statute is ambiguous - asking what does

statue mean
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Open Question # 1 
• What role does Skidmore play in all of this?

• Courts should exercise their independent judgment in deciding "best
reading" of statute

• But - can still give "due respect" to agencies' interpretation - Skidmore
weight

Skidmore Weight 
• Courts have discretion to consider an agency's interpretations.
• Skidmore allows a court to consider an agency's guidance:

1. "the thoroughness evident in [the agency's] consideration,"
2. "the validity of [the agency's] reasoning,"
3. the agency's "consistency with earlier and later pronouncements,"

and
4. "all those factors which give [the agency] power to persuade, if

lacking power to control."
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5th Cir. View - Rest Law Ctr. v. DOL -
Background 
• FLSA - allows for tipped credit for "tipped employee" defined as

"any employee engaged in an occupation" where he receives
more than $30 per month in tips

• DOL Rule - er can only claim tip credit for ee who spends no
more than 20% of time on non-tipped tasks (like clearing
tables/washing dishes) related to "tipped occupation" (directly
serving customers)

5th Cir. View - Rest Law Ctr. v. DOL -
Holding 
• Vacated DOL Rule
• Started with statutory text - focus "engaged in an occupation"

• Looked at ordinary meaning in 1966 - dictionary definitions
• Basically - employed in a job (as opposed to particular tasks related to

that job - as DOL would argue)

• Noted Skidmore- "power to persuade" not the "power to
control"

• Agency practice cannot defeat statute's text by "adverse possession"
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