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PBU Limitations for Tax-Exempt Debt

» Treasury Regulations limit the amount of allowable private
business use (“PBU”) occurring in tax-exempt debt financed
space

— 501(c)(3) Bonds — 5% PBU (95% qualified use)
— Governmental Bonds — 10% PBU (90% qualified use)
« Both limits are subject to the “lesser of’ concept - $15 million

» Tax measurement period (“TMP”) vs. Schedule K period
calculations
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Accommodating Private Use in
Tax-Exempt Financings
* Private use generating activities can exist within tax-
exempt financed projects
— Management and service contracts
— Corporate sponsored research agreements
— Leases
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Accommodating Private Use in
Tax-Exempt Financings
* IRS Revenue Procedures relating to tax-exempt bonds

lay out certain conditions that, if met, allow the contract
to be compliant (i.e. not generate PBU)

— Rev Proc 2017-13 — management and service
contracts

— Rev Proc 2007-47 — sponsored research
agreements

@)
bix orrick 4




® TEXAS Law

Accommodating Private Use in Tax-
Exempt Financings

» Often, inclination is to avoid PBU at all costs:

— Uncertainty of the amount of PBU the non-compliant
activity would create

— Only run a PBU calculation to make sure you're
under the speed limit and to file Schedule K
(nonprofit orgs)

 But PBU calculations can be used proactively instead of
just reactively!!!
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Accommodating Private Use in
Tax-Exempt Financings

» Regular PBU calculations and forecasting may allow for:

— Permitting an agreement you otherwise might have
avoided

— Maintaining compliance while generating additional
revenues

— Better anticipate when you might need to redeem bonds
(and how much) for a sale or PBU

— Decreasing time/expense for tax diligence for new
financing or when responding to IRS audit
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