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Chapter 2

L INTRODUCTION

Anytime the word “contested” is uttered in the
context of a guardianship proceeding, many
practitioners simply turn and run in the other
direction. While contested guardianship cases can
be considerably more involved than a standard
guardianship proceeding, knowledge of the tools
available to counsel for any party involved can be
used to bring about a favorable result. The hope of
this paper is to outline the pleas, pleadings, and
remedies that might be used during a contested
guardianship case so that the attorney involved in
such a proceeding may feel more comfortable
taking on and participating in a contested
proceeding.

At the outset, it is important to note that while the
list of potential actions that can be taken during a
contested guardianship proceeding is extensive,
each case will take on a life of its own. There may
be actions taken in one case that may not be
appropriate in another case. A careful analysis of
each individual matter and more experience in
contested actions will help determine which
actions you take and which you save for another
day.

II. INITIATING THE CASE — THE APPLICATION

The genesis of any guardianship case is the initial
application to create a guardianship of the person,
the estate, or both. The contents of an application
for guardianship are governed by Section 1101.001
of the Texas Estates Code. That application must
be sworn to by the applicant and must contain the
following:

e The proposed ward’s name, sex, date of
birth, and address;

e The name or former name, if any,
relationship, and address of the person
the applicant seeks to have
appointed as guardian;

e Whether the applicant is seeking a
guardianship of the person, the estate, or
both;

Whether alternatives to guardianship and
available supports and services to avoid
guardianship were considered;

Whether any alternatives to guardianship
and support and services available to the
proposed ward considered are feasible and
would avoid the need for a guardianship;

The nature and degree of the alleged
incapacity, the specific areas of protection
and assistance requested, and the
limitation or termination of rights
requested to be included in the court’s
order of  appointment including
termination of:

o The right to vote in public
election;

o The right to operate a motor
vehicle;

o The right for proposed ward to
make personal decisions regarding
residence;

The facts requiring an appointment of a
guardian;

The interest of the applicant in the
appointment of a guardian;

Whether a guardianship already exists for
the proposed ward in another state;

The name and address of any person or
institution having the care and custody of
the proposed ward;

The value and description of the
proposed ward’s property;

The names and addresses of family
members of the proposed ward are
required by statute;

The facts showing the court has venue of
the proceedings;
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